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FINAL DECISION
The Commission issued its Proposed Decisions on these claims
on October 18, 1961. The claims were basadhupon interests in an enter-
prise known as'Brucher Kohlenwerke, A. G.' (Brucher). The record before
the Commission shows that during the war the assets of this corporation
were merged into a corporation known as "Sudetenlaendische Bergbau, A.G."
d by the Government of

' (Subag) which latter corporation was natiomaliz
~ Czechoslovakia pursuant to the provisions of Decree 100/45. The Com-
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At the request of the claimants a hearing was held on January 11,
1962. Full comsideration having been given to the objections of the
claimants and to the arguments, both written and oral, of their counsel
and of other counsel on the same issues, the Commission is of the opinion

that the denials must be affirmed.

The various contentions which have been made may be summarized as
follows: First, that Decree 100/45 was not self-executing, but declara-
tory only, merely setting up procedures for nationalization, and did not
in itself create a loss nor nationalize properties, nor take the corporate
stock nor render it valueless;

Second, that ownership of corporate assets did not pass to the
State until the property was transferred to a mational enterprige, and that
this was not sooner than January 1, 1946, urging that Decree 100 contained
provisions in Sectioms 27, 28 and 29 prohibiting the "owners of property
subject to matiomalization, while continuing to manage the property, from
diverting profits or assets, and requiring an accounting for transactioms
in the interim" which indicate title had not passed; that decrees creating
national enterprises invariably provided that the net value of the property
which the national enterprise takes over as on January 1, 1946 is its basic
property, concluding that gains and losses during the period from October 27,
1945 until the date the property is taken over accrue to the benefit or
detriment of the owner and that it would '"naturally follow that the former
‘owner shculd pay income taxes on the interim income." Further, it has
been said in sﬁﬁport of this contention that paragraph 41 of Decree 100,
as amended, ,proa;fdu-d that earnings (income) from a nationalized enterprise

up to the day of its taking over are p ;f W‘P‘ﬂ“l of the basis of
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was made by a democratic govermment in good faith, with intent to honor
the obligation under international law to make prompt, adequate and effective
payment, and that this was substitution of one property right for another;
and was a natiomalization without loss;

Fourth, that the promise to pay was breached only with the advent
of the Communist regime in 1948 which "rejected its obligations under
international law and in effect confiscated these claims for compensation",
by nom-payment of the promised bonds, urging that this was a loss compen-=
sable under the Act, being a form of "other takimg", and that therefore the
claimants would be entitled to recover under Sectionm 406(b) inasmuch as an
asset of the corporation was thus takem when the claimants had become
United States mationmals--the corporation being ineligible to file claim
as a non-natiomnal;

Fifth, that the stock certificates were not valueless as a result
of the nationalization of the corporate assets; that the value of the shares
reflected the potential right to compensation which the corporation possessed;
that in some instances compensation was paid by the Govermment of Czecho-
slovakia; that moreover, a Czechoslovakian corporation could cwn assets
cutside of Czechoslovakia represented by the stock; that the stock had
value until it was taken either on December 21, 1949, by Govermment
termination of restitution proceedings, or by virtue of the provisionms
of Law 41/53 sb.

It has also been urged that nationalization was not effective

ending the outcome of any restitution proceedings, and that title did

~ not pass to the State until a national ads
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established at Kosice on April 3, 1945. Dr. Benes and Zdenek Fierlinger,
the first premier, had worked out a program of highly socialized economy
and a national state without privileged minorities.

One of the first Decrees enacted was No. 5 of May 19, 1945, which
provided, among other things, that transfers of property were invalid 1€
concluded after September 29, 1938, under pressure of the occupation or
persecution, thus stating a recognition of an established principle that
the occupant cannot transfer title to private property; and further,
Decree 5 provided for state administration of concerns where the needs
of th§ State demanded it. Under Law 128/46 provision was made for
claiming restitutiom of such property as was still under national
administration. The Commission has found that when such property (mot
nationalized or confiscated) still under national adwministration, was
not returned by December 21, 1949, a taking occurred as of that date--
the date when restitution proceedings, not previously concluded,were
suspended was in December 1949 and instructions to that effect wers
received by local officials on or about December 21, 1949.

The Kosice program further declared that the entire system of
money and credit, key industrial enterprises, the insurance system and
natural and power-producing resources should be placed under the general
management of the government to the reconstructiom of natiomal economy
and the remnewal of production and trade,

Thereafter the Czechoslovakian Gﬁwﬁﬁﬂﬂﬂﬂ£-?ﬂ&3‘d a series of
nationalization decrees, including No. 1@@ifgfﬁ¢h‘was anacted'anzﬂeﬁﬁﬁﬁé..
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particular National Enterprise which would henceforth carry on that
industry. Accordingly, it will be seen that the property of a concern
might be nationalized under Decree 100; the anmouncement of the mame of
the concern would follow; thereafter its properties would be assigned
to a National Enterprise. The National Enterprise itself was conceded
the status of an independent person and so entered in the Registry.
Some nationalized businesses were liquidated as superfluous to the
economy, whereas others simply remained in Government ownarship,
under the control of a Mimistry or other orgam of the Government.

In February 1948, the Communists toock over the reins of
Government in Czechoslovakia. On April 28, 1948, and on subsequent
dates, the Government of Czechoslovakia enacted legislation for the
nationalization of most of the remaining privately-cwned ecomomic
enterprises. Most of these laws specifically provided that the concerns
and enterprises affected passed into State ocwnership retroactively as of
January 1, 1948. Additionmally, Law 116 of June 2, 1948 republished
Decree 100 of 1945, as amended by Law 114/48.

The record shows, in connection with "Brucher", that it was
confiscated by Germany in 1939 and on October 1, 1940 incorporated
into a large coal combine established by Germany under the name of
"Sudetenlaendische Bergbau A.G." This German combine consisted of
approximately 20 former mining companies in the Sudeten territory. At
that time, the German administrator who made the forced sale of Brucher

- stock to Subag, received RM 6,000,000 a portion of which he ?““'t'd~”‘

3-1/2% German Treasury Bonds, “hiehyﬂggjf”"'i=:

After the liberation of Czecl

h‘:‘.‘ X L 3 )




On March 23, 1946, an Announcement No. 822 of the Ministry of
Industry was published, dated March 7, 1946, in which public notice was
given that a Govermnment enterprise mamed '"Severoceske Hneudouhelne Doly
Narodni Podnik (North Boheamian Bituminous Coal Mines National Enterprise)
was established and that it comsisted of 33 coal mines which had been

previously natiomalized. Among the 33 coal mines is listed the

Sudetenlaendische Bergbau A. G. The announcement determines, among
other things, the effective date of transfer of the nationalized
companies to the mewly established National Enterprise as January 1,
1946.

In none of the Czechoslovakian announcements is listed the
Bruch Coal Mine Works, Inc., cbviously because these works had been
absorbed into the Sudetenlaendische Bergbau A.G., in 1940, had ceased
to exist as an independent company, and its assets were effectively
nationalized pursuant to Decree 100/45, effective October 27, 1945, with
Sudetenlaendische.

In May 1960, the German Federal Republic converted the afore-
mentioned German Treasury Bonds into 4% German Federal Republic
debentures, which were delivered tc the Brucher shareholders. The
Commission found that this represented only a portion of the value of
the Brucher assets.

An examination of Decree 100/1945 reveals that the only reference
toc a date of transfer of title to the State of Czechoslovakia for a

i enterprise is contained in Sect
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A subsequent transfer to a mational enterprise of property
already nationalized under Decree 100 does not change the date of taking,
this transfer being merely a change in control of the property within the
State; whether a new administrator was appointed or the old adninistrator
reatained does mot alter the fact of State ownership since October 27«
1945. Moreover, it is to be noted that property of a nationalized
enterprise was not necessarily transferred from the general ownership
of the State to the ownership of a National Enterprise. An enterprise
might be liquidated, or left under the supervision of a Government
Ministry for operation. Further, the effective date of taking under
Decree 100, Octcber 27, 1945, was not stayed by proceedings for resti-
tution of property. Indeed, the effect of such proceedings, when concluded
favorably to a petitioner whose property had been nationalized, was merely
to determine that he was entitled to compensation under Czechoslovakian
law.

The Commission further finds that the requirement, in Sectiom 29
of Decree 100, that the manager of the nationalized enterprise keep a
record of assets and liabilities up to December 31, 1945, does mot
change the effective date of natiomalization from October 27, 1945 to
December 31, 1945 or January 1, 1946. Neither does it follow from the
setting of January 1, 1946, or any other date, as the opening date for

the books of the Natiomal Enterprise (Sectiom 8), that gaims and losses
ormer owner of the nationalized
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e October 27, 1945. For that portion of the year preceding October &7 4

};&is, the taxable income could take the form of salaries, bonuses, dividends,
‘m;c., actually received. Such former owner is not respomsible for taxes

a@mu the profits of the enterprise subsequent to the mationalization date

b of October 27, 1945. For this period of October 27, 1945, through

. December 31, 1945, the tax would be based on the reasonable salary

(fixed by the Ministry of Industry) which may have been paid to any

former owner who operated the enterprise as a respresentative of the
government during the pericd pending its tramsfer to a mational enter-
prise, as required by Sectiom 37 of Decree 100/45.

The Commission is mot persuaded by the argument that in view of
the provisions of Decree 100/45 promising compensation to a corporation
whose property was taken, thare was no loss to the stockholders on the
date of nationalization and mo claim arising under internatiomal law
at that time. If an offer of compensation is inadequate, the law is in
effect confiscatory. A promise to pay in bomnds to be redeemed from
excess profits of the enterprise which bonds were never issued, and
therefore not accepted, coupled with an inability to pay due to the
é;- disrupted economy of the country, does not satisfy the obligation for
l prompt, adequate and effective payment. Inasmuch as the promised compen-

~ sation was illusory, the Commission concludes that the offer in Decree

lonalization under the specific decree was October 27, 1945, and in
Tequ: rements of Section 405 of the Act, amwnkholﬁr in a

¢ have been a




"f;{?; In the instant cases, the subject stock, after Octcber 27, 1945,

effective date of the nationalization, was no longer "property,

Act. The Commission is not persuaded that the stock certificates re-
;I"'nnined valuable because of part payments which may have been made on
Eﬁ other nationalization claims evidenced by such certificates. Further,
the use of such stock certificates of nationalized corporations te '"pay"
taxes was merely a '"set-off" of some part of the claim for compensationm,
against taxes due to the Czechoslovakian State;, from whatever source.
The property having been mationalized effective Octcber 27, 1945, was
not subject to restitution by December 21, 1949, and as stated above,
the certificates became worthless on October 27, 1945,

In view of the foregoing, it must be concluded that no basis can
be found in the Czechoslovak decrees and laws that the Brucher assets
were nationalized om January 1, 1946, or that the claimants' loss arose
on any later date. To the contrary, all pertinent legal provisioms indi-
cate that the said mining company was nationalized in the same manner and
on the same date as all other mining companies in Czechoslovakia, namely
on October 27, 1945.

For all of the foregoing reasoms it is
}E;#{;g  : ORDERED that the Pr%ﬁgged Decision be affirmed as the Commission's

\

Final Decision, and the e‘laiﬁla are denie




